
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUFJLIC SERVICE COMMISSION 

In the Matter of: 

BIG RIVERS ELECTRIC CORPORATION ) 
APPLICATION FOR APPROVAL OF ) 
CONTRACT AMENDMENTS WITH THE CITY ) CASE NO. 94-032 
OF HENDERSON AND CITY OF HENDERSON. ) 
UTILITY COMMISSION AND TO FILE PLAN 1 
FOR COMPLIANCE WITH CLEAN AIR ACT 1 
AND ENVIRONMENTAL SURCHARGE ) 

Big Rivers Electric Corporation ("Big Rivers") has applied for 

Commission approval of certain amendments to its existing contracts 

with the City of Henderson ("Henderson") and Henderson Municipal 

Light and Power ("HMP&L") concerning the use and operation of the 

Station Two Generating Plant and Big Rivers' purchase of the 

plant's surplus capacity. Having reviewed the proposed amendments 

and considered the parties' arguments, we find the proposed 

amendments to be reasonable and grant our approval. 

Henderson, through HMP&L, operates two electric generating 

stations and an electric distribution system which provides service 

to the residents of Henderson, Kentucky. In 1970 Big Rivers, 

Henderson, and HMP&L entered a series of agreements' for the 

1 Big Rivers and Henderson entered three agreements: Power Sales 
Contract, Power Plant Construction and Operation Agreement and 
Joint Facilities Agreement. The Commission has approved these 
agreements. Case No. 5 4 0 6 ,  Application of the City of 
Henderson, Kentucky, and City of Henderson Utility Commission 
for a Certificate of Convenience and Necessity for the Purpose 
of Constructing Additional Generating Facilities and Related 
Transmission Facilities as an Extension and Permanent 
Improvement of its Municipal Light and Power System, and, 
Application For Approval of Power Plant Construction and 
Generation Agreement, Joint Facilities Agreement and Power 
Sales Contract Between City of Henderson, Kentucky and City of 
Henderson Utility Commission, and Big Rivers Rural Electric 
Co-operative Corporation (Oct. 22, 1970). 



construction and operation of Station Two and the sale of Station 

Two's excess capacity. Under the terms of these agreements, 

Henderson financed Station Two' a construction with the issuance of 

municipal bonds and Big Rivers oversaw the plant's construction. 

Big Rivers operates Station Two and purchases its excess capacity. 

The Agreements allocate Station Two's fixed costs and operating 

expenses between the two utilities based upon their annual share of 

plant capacity. Each utility is responsible for procuring the coal 

necessary to produce the energy related to its assigned generating 

capacity. 

Station Two has been designated under the Clean Air Act 

Amendments of 1990 ("CAAA")' as a Phase I compliance facility and 

required to reduce significantly its sulfur dioxide emissions by 

1995. To comply with the CAAA, Henderson, HMP&L, and Big Rivers 

decided to install f lue-gas desulfurization equipment ("scrubbers") 

at the Station Two Plant. On May 1, 1993, they executed a series 

of amendments to their earlier agreements to implement this 

decision. 

On February 28, 1994, Big Rivers applied for Commission 

approval of the contract amendments and its plan to comply with the 

CAAA and for authority to assess an environmental surcharge to 

recover its costs of complying with environmental laws. On August 

31, 1994, the Commission found Big Rivers' compliance plan 

reasonable, approved it, and authorized an environmental surcharge 

mechanism. A ruling on the amendments was deferred. 

2 Pub. L. NO, 101-549 (1990). 
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Big Rivers, Hendemon, and HMP&L argue that the proposed 

amendments are needed to facilitate the installation and continued 

operation of the scrubbers. Henderson and HMP&L note that the cost 

allocation formula in the present agreements is inadequate to 

ensure a proper allocation of scrubber operating expenses. The 

cost of sulfur dioxide removal varies with the quality and sulfur 

content of each utility's coal supply regardless of its BTU 

content. The present cost allocation formula makes no provisions 

for this fact. 

They further argue that the existing agreements muot be 

modified to identify accurately new joint usage facilities involved 

in the scrubbers' operation. To that end, the proposed amendments 

list in detail the joint usage facilities and identify their owner. 

Big Rivers argues that the proposed amendments provide major 

benefits to its ratepayers. They permit Big Rivers to achieve 

compliance with the CAAA at the lowest cost, grant Big Rivers the 

option of extending its right to receive power from Station Two for 

the life of that plant, and allow for the sale of emission 

allowances which resulted in a $15.5 million gain. 

Urging rejection of the proposed amendments, Kentucky 

Industrial Utility Customers ("KIUC") contends that the amendments' 

default provisions place Big Rivers at a significant disadvantage. 

It contends that, in the event of default, Big Rivers will 

automatically lose access to Station Two and allow Henderaon access 

to Big Rivers' transmission system to sell Station Two power. This 

provision, KIUC argues, gives Henderson a competitive advantage 
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over Big Rivers in wholeealo power tranonctiono. KIUC rilno oppooan 

the proposed amendmants bocnuoo, in its opinion, they providn t h o  

Rural Electrification Adminiotration' with ndditiunn:l daEi iu l t  

remedies. 

KIUC's principal objection io to tho nmcndiriontii' nllocntion of: 

the scrubbers' capital costs bosod on curront capacity unngo. KIUC 

argues that thio allocation doos not accuratoly ralilact projnctcd 

usage. If HMPLL's usage continuo0 as projoctod, KIUC contaridn, l l iq  

Rivers will bear a greater Gharo of capital cooto thun itu ohnro 01: 

plant capacity. It refero to an R.W. Bock Study which concludod 

that, over Station Two's remaining useful l i f e ,  U i r J  I<ivoru would 

only receive 75.9 percent of Station Two'o "oondout; capacity." 

KIUC also contends that Big Rivers rocoiveo no conuidorution 

for the proposed amendments. It orgueo that tha option to axtond 

the contract over Station Two's remaining usofu l  lifc hao no valuo. 

If Big Rivers exercises this option, KIUC arguco, it muut aloo pny 

a portion of Station Two's decommiooioning cooto. Whilo Station 

Two's useful life is expected to end in 2019, tho uuuful lifo of 

its scrubbers will end in 2015. Additional cooto, thoroforo, may 

be incurred to keep Station Two operational during thooo final four 

yeare. 

After carefully reviewing tho propoood nmondmonto, tho 

Commission finds that the inntallation of tho ocrubboro roquiroo 

modification of the existing agreements. Tho propoood umondmonto 

I Since this matter was heard, the Rural Eloctrification 
Administration has been renamed "Rural Utilitioo Service." 
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contain littlo to dioturb tho otutuo quo. Many of the changes are 

houoekeeping in nature. Thoy clarify provioiono of the oxioting 

ngreemento or ratify longotanding practiceo. For brevity'o onke, 

a comparioon of the existing agroomentn and the propoood amondmants 

io set forth in Table 1 .  

The Commission's analysio of tho proposed amondmants doos not 

support KIUC's contention that the amendments improve Henderoon or 

HMPLL'o position in the event of dofault. Whilo they liot in 

greater detail Hendorson's remedico, mont of theso remedies are 

presently available under oxisting law. Moroover, Big Rivers 

received some limitations on Henderoon'o and HMPLL's remedies. 

AE to the allocation of scrubber coots, financing the project 

through the sale of allowances oignificantly affected the parties' 

approach to the method of allocation. The proposed amendments 

allocate 8 2 . 8 6  percent of the proceeds from emiosion allowance 

oales to Big River0 and 17.14 percent to Henderoon. These 

proportions are the same as the allocation of Station Two capacity 

at the time of the amendments' execution. Scrubber costs, up to an 

amount equal to the proceeds from the sale of allowances, are 

allocated in the same proportion. Scrubber costs in excess of the 

amount of the allowance sale proceeds are to be allocated in 

accordance with the capacity allocation provisions contained in the 

amendments. 

KIUC'o contention that the allocation of scrubber capital 

costs should be based on projected uoage rather than current 

capacity ratios is not persuasive. The R.W. Beck Study upon which 
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KIUC relies projects energy use, capacity use. In approving 

surcharge mechanisms for Big Rivers and Kentucky Utilities Company, 

the Commission declined to allocate capital costs on the basis of 

energy use for reasons previously set forth.‘ 

KIUC focuses on the allocation of scrubber costs and ignores 

the allocation of the allowance sale proceeds. Given the scrubber 

project’s reliance on the allowance sale as a financing mechanism, 

the allocation schemes should be consistent. So long as both 

parties receive allowance sale proceeds in equal proportion to 

their respective shares of scrubber costs, neither party is harmed 

since such treatment of the subject costs and proceeds achieves a 

result that is basically neutral. 

Using current capacity ratios to allocate the scrubber’s 

capital costs is consistent with other provisions of the 

amendments. For example, the allocation of joint-use facilities at 

Big Rivers’ Green Station to Hendereon is based on those 

facilities’ current net book value as of December 31, 1994. With 

depreciation accruals, the net book value will decrease on an 

annual basis. However, the parties chose to use the current amount 

as the basis for allocation even though calculating future changes 

in the net book value could have easily been done. In this 

1 Case No. 94-032, Big Rivers Electric Corporation Application 
For Approval Of Contract Amendments With The City Of Henderson 
And City Of Henderson Utility Commission And To File Plan For 
Compliance With Clean Air Act And Environmental Surcharge 
(Aug. 31, 1994) at 23; Case No. 93-465, The Application Of 
Kentucky Utilities Company To Assess A Surcharge Under KRS 
278.183 To Recover Coats Of Compliance With Environmental 
Requirements For Coal Combustion Wastes And By-products, (July 
19, 1994) at 20-22. 
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inetance, continued UUR of the arirrsnt book valua (while the actual 

book value i s  deareaeing~ benefit8 nig  Rivers at Henderson's 

expenea . 
Moreover, the preps%a,d amandmsnts do not. weaken the 

proteat ions contained in the existing agssements, Henderson and 

HMP&L must provide five yeare advanae notiaa af any change in the 

surplus aapacity allotted t o  Uiy  river:^, Na ahange may exceed 5 MW 

in any one year. Drernetis e h i f t e  in th@ capacity usage are not 

likely to ocaur during the  period in whiah the scrubbers' costs are 

recoverad. If euch ehiCte are naaeesitated by changes in HMP&Lis 

capacity raquiremente, t h e  Commieeion sxpsats the parties to 

reflect these shifte by further amandmants t o  the present 

agreementa. 

The Cammiesicln findB t h a t  the proposed amendments adequately 

balance the competing interessta 0% the utilitias, are reasonable, 

and ehould be approved. 

IT' I8 THEREPORE ORDERED that  tho prOpQm3d amendments are 

approvod , 

Dona at Frankfort, Kentucky, t h i s  3 1 e t  day of  March, 1995 ,  

PUBLICSICRVXCIC COMMI88ION 

r 

ATTEST 



PROVISION 

CONTRACT TERM 

ldanllflan Stotlon Two'n copac~iy on 380 
MW. 

A dalallod slolomanl of the ocluol 
copnclly COSII for Blollon Two bmod 
upon ocluoI rudll mu81 bo iubmlllod lo 
BREC wllhln 120 davn oftar the and of tho 

CONTRACT YEAR 

Scrubborn nnd now Jolnl UIO fncllllloo 
(Includlnp BREC facllllloi whlch ora 
curronlly uiod iololy for BREC'i Groan 
Slallon). 

BREC muat iubmll lo Hendarion o 
dalallod nlnlomonl OB qulckly om poiilblo 
but no liter lhon 120 day8 onor tho ond 
of the conlracl vonr. 

DEBCRIPTION OF STATION 
TWO 

copnclty. ' 

Nons 

BUBM18810N OF 
CAPACITY COB18 

17.14% lo Handorion; 82.88% lo BREC. 
Allowrnco i d o i  muil be approved by 
bath ~ n t i l o i .  

PAYMENT8 A88OClATED 
WITH THE ORlOlNAL 
CONBTRUCTION OF 

BTATION TWO 

ALLOCATION OF 
PROCEED8 OF ANY 80, 

ALLOWANCE BALE8 

EXISTING AQREEMENTS I PROPOSED AMENDMENT8 
I % b  BREC mav oxlond tho anroomoi\l for 

Iho oporollng llfo of SIollo~Two. l h o  
opllon muil bo axoroliod by Oclobar 31, 
1000. 

Aimamant lormlnnloi Oclobar 31, 
2003. BREC has Iha opllon of oxlandlng 
Agroomonl for lwo iuccoanlvo nvo yonr 
terms. BREC muil  glvo flvo yoari 
advance wrlllan nollco of orlonnlon. 

( 1  BREC may oxlond tho oprooinanl for 
Iwo iucconilvo flvo yoor lormo. Wrlllon 
nolloo mull bo glvon flvo yoaro In 
advonco. 

( 3  If BREC oxorclioi opllon lo onlond 
agmemonl for tho oporollnp 1110 of 
Slallofr Two, I1 mull banr a propoftlonulo 
shoro of Slallon Two'i docommlitlonlng 
coatn boaad on 111 ihorad capaclly COOID 
durlne 8latlon Two'i Ilfo. 

1 . 
conlrocl yoor. 

BREC mu61 moke sddlllonal poymonls l o  
Henderson In conildorollon of lho 
allocallon of Slollon Two Burpluo copaclly. 
(Approxlmnloly SlO0,ODO par yoor). 

Handorion muit poy BREC 14.5 canln 
oor month oor KWH of Stallon TWO'I total 

Such paymanlo wlll lormlnalo on Oclohor 
31, 2003. 



PROVIBION 

COW OP JOINT use 
PACILITIER 

REMEDIES IN THE EVENT 
OP DEFAULT 

EX18TINQ AQREEMENTS 

P a f l l ~ i  aurae to aubmlt any controversy 
or clilm arlilng out of contract to 
arbllretlon. In the event of dafault, "the 
ngrloved pif ly or p i r l la i  shall, In addltlon 
to tho remadlas spoclfled In lhls 
Agraament, have tho rlght to una and 
employ E11 remedies EVEllEbk through 
courli of law and/or equity, govarnmentat 
agancler and/or regulatory bodies havlng 
lurledlctlon thereof." 

PROPOSED AMENDMENTS 
Alloc~les the coi l  whlch Henderson must 
pay for the uno of BREC'a Green Stallon 
facllltles for Stallon Two SO, Scrubbers 
based on the factlltlas' December 31, 
1984 net book value. OBM costs for 
Jolnt UUE facllltles wlll be based upon 

Additional remedlea am speclned: 

o BREC default under Ita Reatructurlng 
Agreement I8 consldemd a default under 
the Proposed Amendmantn. 

o If BREC defaults, Henderson may 
maka sales to others. (Pmcoeds of 
such sales wlll be applled agalnat 
EREC's capaclty charges.) 

o Upon 30 days wrlttan nollce of default 
and BREC's fatlure to cure, Handenon 
may terminate agreement and assume 
lrnmedlete possesalon and operation of 

o Henderson has rlght to una BREC 
transmlsalon systam to transmlt power for 
off-system sates. Charge for wheellng 
power wlll be the fall market value In 
Kentucky-Indiana area. 

o In the event of BREC default, 
Henderson may contlnua to use Jolnt una 
facllltlos. 

o In (he event of defaull and 
Henderson's aisumptlon of plant, 
Henderson may not replace sales being 
made by BREC or BREC dl8trlbotlon 
cooperatlves. Hendenon may not make 
any sale M l c h  adversely affects the 
rlghtsnnterests o i  BREC' uedltors. 

o If Henderson defaults and all orlglnal 
SlaUon Two Bonds have been pald, 
BREC moy terminate all contract. with 
Henderson and may conUnue to use 
Jolnt UIO facllliler. 

CO8t and UsaQE. 

EtEtlOn TWO. 



ALLOCATION OF STATION 
TWO CAPACITY 

Hendenon haa fight to Statlon Two'@ total 
uplc l ty.  Such upaclty ahall be uaed 
only to serve Inhabltmtr of Hendemon 
and IhOBO non-lnhrbltmlr WhlCh 
Hendenon had contract to aerve an of 
Auguat 1,1870. EREC he8 fighl and 
obllgallon to pUffihOB8 all UUlplUU 
capeclty. Such upaclty lo be ellotted on 
baalr of flvr y e i n  written notlce to BREC. 
Hendenon may not naell electrlclty to 
olhen absent rpeclal clrcumntancea. 
Hendamon turthar agmer not to add 
lndustfial cualomen In exceaa of 10 MW 
If such addltlon would mqulre the 
wllhdnwal of addltlonal capaclty fmm 
SIatlon Two. 

EXISTINQ AQREEMENTS I PROPOSED AMENDMENTS 

Pertlea ncognlrr that cumnt total 
crpaclty of Stallon Two la 316 MW and 
may be mduced by the addltlon of SO, 
Scrubbm. Llmllr ad)ualmanla lo 
Hsndenon'r upaclty ahan lo 8 MW In 
any one contract year. Handrraon muit 
st111 pmvldr flve yean advance wrltten 
nollce. Requlna tertlng of Blrtlon Two'a 
total rendoul upaclty before plant In 
placed Into opantlon. Pmvlder 
pmceduru for tertlng Btatlon Two'a lolal 
rendoul capaclty 01\00 the plant la 
oporatlond. Unlll tho coat of conrtrucllng 
lha rcrubben rqualr lhe pmcradn of the 
allowance aaler, BREC mu81 pay 82.88% 
Of acNbbm COBtB; lhereaflar Colt Of the 
rcrubben Bhdl be rppoftlonad In 
accordance wlth capaclty rllocrllon. 


